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POPULAR SOVEREIGNTY, POPULISM
AND DELIBERATIVE DEMOCRACY'

Dr Kolja Moller
University of Frankfurt, Germany

"4 state, is called the coldest of all cold monsters. Coldly lieth it also; and this
lie creepeth from its mouth: ‘I, the state, am the people.""

(Friedrich Nietzsche, Thus Spoke Zarathustra).

Abstract .

This article investigates the relationshipbetweenpopular sovereignty, populism,
and deliberative democracy. My main thesis is that populisms resurrect the polemical
dimension of popular sovereignty by turning “the people” against the “powerbloc™ or
the “elite”, and that it is crucial thatthis terrain not be ceded to authoritarian distortions
of this basic contestatory grammar. Furthermore, I contend that populist forms of
politics are compatible with a procedural and deliberative conception of democracy.
Ifirst engage with the assumption that populism and a procedural model of democracy
are incompatible, demonstrating that this assumption relies on a conservative bias
which tiesthe exercising of communicative power to a “duty of civility” (Rawls). I then
engage with radical-democratic reconstructions of the procedural notion of popular
sovereignty which emphasize the unleashing and diversification of peoplehood
in communication circuits and the mutual permeability of constitutional politics,
parliamentary legislation, and the public sphere. Thirdly, conclude that populisms
are an essential part of communicative power in modern democracies and part of its
dialectical structure.

In Between Facts and Norms, Jiirgen Habermas elaborateshis seminal reconstruc-
tion of popular sovereignty. Drawing on a variety of theoretical and historical resourc-
es, he advocates a procedural and deliberative model of democracy,arguing that .

I' I thank Loren Balhorn for helpful comments and language support.
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popular sovereignty is no longer embodied in a visibly identifiable gathering of auton-
omous citizens. It pulls back into the, as it were, subjectless’ forms of communication
circulating through forums and legislative bodies. Only in this anonymous form can
its communicatively fluid power bind the administrative power of the state apparatus
to the will of the citizens.”*Habermas does not seek to “divest popular sovereignty
of its radical-democratic content”,*but instead transfers it to the role of “subjectless”
communicative power which backgrounds, restrains, and nurtures the exercise of ad-
ministrative power. This aspect of Habermas’s work has had a significant influence on
discussionsconcerning deliberative democracy and public reasonin recent decades, to
which I cannot do justice at this point.*

Nevertheless, it seems vital to recall that Habermas’s approach is characterized by
a peculiar tension with regard to the role of “the people™ in popular sovereignty. From
the outset, Habermas rejects all substantive or primordial notions of the people as uni-
tary agent.” Following a line of thought that extends back to the seminal work of Hans
Kelsenandassumes pride of place in contemporary legal and constitutional theory, he
argues that the people as constituent power serves primarily as a fiction for the legal
and political system to reflect on its foundations.In his own words: “The people from
whom all governmental authority is supposed to derive does not comprise a subject
with will and consciousness. It only appears in the plural, and as a people it is capa-
l_aie of neither decision nor action as a whole.”’Because democratic will-formation
s channelled through procedures, subjective rights, and the separation of powers,
“the people” cannot actually exist, but rather plays out as an abstract communicative
mechanism internalized in the interplay of communicative and administrative powers.

However, scholarship on deliberative and procedural democracy tends to be dis-
f‘?}:’;i;lr:rc;: :(:; :fe ;T:?;ritt ]:his intcirﬂfiliza:]ionf Mqrc Speciﬁcallyr it re‘l:nains unclearﬂ—,
i € people™ or the adoption of a conscious \fcthepeopl.e
' political agents is limited to a separate layer of constitutional politics
;T::;:ﬁ?jtg sp}gciﬁc normative, structure (mqst notably the endorsement of liber-
ooy atlt(ﬁna 1_sm), or if, on the .confrary, it is unleashed and remains.in all of its

At the disposal of communicative power.
Sior::g?soa:;?]f%l dem?nstltalte how this tension has resurfaced in_recen? discus-
B pop lq orms of politics,in wlych some authors, such as Nadia Urbinati and
erner Miiller, assume that populism and procedural models of democracy are

---‘-'—'_‘—‘—-——___

“Habermas 1996, p. 136.

¥ Ihig,

*Habermas 1996, p. 304ff: i

Y S, T; Cohen 1998; Besson/Marti 2006; Lafont 2006,
abermas 1998,

[

? Kelsen 1920 p. 28: Dyzenhaus 2012.

i Habeﬂnas 1996, p. 469.

T .

faser 2007; Miiller 2007; Kreide 2016; Gregoratto 2015.
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incompatible.’Over the following pages, | argue that this is not the case —that populist
forms of politics should be understood as expressions of a vital aspect of popular
sovereignty in the republican-democratic tradition, namely its “polemical” aspect.’ It
is not only a fictitious backdrop for the legitimation of public institutions, but inserts
apersisting countervailing poweragainst tendencies towards the “growth of independ-
ent, illegitimate powers” (Verselbststdndi. gung)."Further, | contend that authoritarian
types of populism distort and transform this polemical aspect by resurrecting a ho-
mogenous and closed notion of “the people”in opposition to the “Other”. However,
it seems worth considering whether these can only be confronted on thepolemical
terrain where the transformation and distortion takes place,rather than through at-
tempts to instil in the people an ex-ante-Rawlsian mindset that removes the contesta-
tory grammar of “wethepeople”from the circuits of communicative power.

In the first and second sections (I and II), I look at recentapproaches from proce-
dural and deliberative democratic theoryand their perspective on the incompatibility
of populism and democracy. These tend to nurture a conservative bias by restricting
the reference to the people to a separate layer of higher-ranking constitutional poli-
tics and tyingthe exercise of communicative power to a “duty of civility” (Rawls).
Consequently, social actors are deprived of the language to scandalize oligarchic
tendencies among governing powers and incite constitutional contestation or re-
newal. In the third section (III), I engage with radical-democratic reconstructions of
Habermas’sprocedural notion of popular sovereignty emphasizing the unleashing and
diversification of peoplehood in communication circuits,as well as the mutual per-
meability of constitutional politics, parliamentary legislation, and the public sphere.
Finally, I show how these insights lead to a reassessment (1V) of popular sovereignty
and a different strategy in confronting authoritarian populisms (V).

1. Populism and Procedure

Populism today is resurfacing as a political phenomenon. While the word is often
used pejoratively in public discourse, theoretical and comparative research on pop-
ulism relies on a formal definition in order to adequately grasp the variety and histori-
cal persistence of populist movements. This definition states that populist forms of
politics operate through the distinction “people’/elite” or “‘people’/powerbloc”.!* In
populist discourse, “the people” is mobilized against the existing elite or power bloc:
In the words of Margret Canovan: “Populism in modern democratic societies is best

9 Miiller 201 6a; Urbinati 2014.
10 See Habermas 1996, p. 297 (in the English edition of On Facts and Norms, “po]crnisch”

[polemical] is translated as “offensive understanding”, which only partially conveys the notion

of polemics).
1 Habermas 1996, p. 441.
12 Laclau 1981, p. 166; see Mouffe 2005.
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seen as an appea] to ‘the people’ against both the established structure of power and
the dominant ideas and values of the society.”"In contradistinction to encompassing
ideologies such as liberalism, conservatism or socialism, populism is seen as “thin-
centred ideology”, articulated by a variety of actors and compatible with different
political camps.'* As studies on the history of populist movements show, they range
from the peasant movements of the Middle Ages to rural American agrarian populism
as well as the populisms of left, right, and centre in our contemporary world." ,

However, these investigations into the history and characteristics of populist
movements tend to overlook that the invocation of “the people” is not only a matter of
bolstering mere political discourse, but of constitutional politicsaddressing the higher-
ranking dimension of the legal and political community, the distribution of powers
and t}}e overall design of rule-making and application. Bruce Ackerman’sstudies o%
American constitutional history identify a “dualist™ distinction between constitutional
and ?egular politics.'®Constitutional politics appear in situations where popular mobi-
lizations and decision-making bodies deliberate and struggle over the higher-ranking
order of the community, thereby exerting framing effects on simple legislation and
everyday political and legal business. While first-order political communication is
cor_lccmed with legislation and political decision-making within the existing consti-
l'L}tIOI‘IEﬂ‘ framework, second-order constitutional discourse addresses the fi oundatio;la]
dimension of the political community: it seeks to re-negotiate the basic distribution of
powers and rightsclaims.

Viewed again_st this backdrop, populisms are more than social and political move-
Ei?JZ.Jzeyt_ut]i.lzﬁ the framexjvork of popular sovereignty for their basic communi-
ﬁm-nrdgrr;imn. the mlroductl.oT1 ofa second-ordc.r constitutional discourse into the
Rl issueqscs;x;s; of kthip}?lmcal s;istem. Pop'uhsm does not only refer to certain
- L’l' ‘ vokes“the peoph_a as constituent power on which the political

unity relies. It f:mbraces a constitutional grammar andchains itself to the alread
established communicative self-reference of the legal and politic: :
Tality of populist movements can be explained f gyl Tt bk g
B cr coveroion s o p a]f‘l(‘. rom th,I‘S angle: because they all draw
R 1 y e e pr]lnje;f;y of “the people™, they can cast their respective
e g 1 e multi-faceted characte{ pf foundational peoplehood."”
o > people as an assemblage of political citoyens, of the atomized-
. sie, of subjective rights-holders, of economic entrepre i
orkers and peasants. Furthermore i iy i
, populists do not rely on a societal foundational

‘-‘-_-_-_'_'_‘_‘——————
13 C
Anovan 1999, p.3
14 i
Mudde 2004, p, 543,

135
Can .
MA Ovan 198]; Stavrakakis 20]4; Dupuy 2002.
ckerman 1989, p. 461.
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force which checks and authorizes public institutions, but in fact can also turn the
constitutional structure or the state against the “clites” supranational agreements, or
economic powers (what Marx calls“the party of Order” in hisEighteenth Brumaire of
Louis Bonaparte)."*

Contemporary deliberative critiques of populism argue that this intertwining of
popular sovereignty and regular political discourseexhibits inherent flaws. The claim
to represent “the people” against the elite falls prey to a categorical mistake: namely,
a flawed conception of what constitutes the “people” in the first place. Although popu-
list movements refer to a constitutional grammar, it seems that the embodiment of
“the people” against other strata of the community displays totalizing and authoritar-
ian tendencieswhich undermine deliberative procedures,ultimately with anti-plural-
istic consequences.If nothing else, this isat least how Jan Werner-Miiller has framed
his insights into the incompatibility of populism and democracy. Miiller argues that
populists invoke a unitary conception of the people whichexcludes other social groups
from the public sphere from the outset. Although they make use of the constitutional
grammar, they simultaneously claim to represent the only true foundational force at
the heart of the community. According to Miiller, the “basic claim of populists con-
sists in: we — and only we — represent the true people.” *Miiller stresses that this strive
towards the embodiment of the people in a particular group, movement, or party res-
urrects a constitutional grammar, but operates through a false reconstruction of popu-
lar sovereignty in which the respective excluded social groups (the “Others”) must
always fear being deprived of their participatory equality.“The people” is portrayed
as “morally pure, homogenous” and confronted with an “amoral, corrupt and parasitic
elite which does not belong to the people”.?

Nadia Urbinati has taken a similar route. To her, the central aspect ofa procedural
notion of democracy is the “disfigured” people.*’ Claims to represent the people as
a whole through populist embodiment are inherently anti-democratic, as they mis-
construe the role of the people: the popular will can only be reconstructed ex-post
facto because it emanates from an interplay of different procedures in a variety of
public spheres where those subjugated to the constitution have a say in determin-
ing the common good. Now, Urbinati bemoans a “powerverticalization” in populist
discourse,fixing the popular will beforehand.” It evokes a scenariothat threatens the
exchange of arguments in public discourse, and is prone to undermine the liberal

achievements of modern constitutionalism. Urbinati fears that populists “shatter con-
stitutional democracy”, “centralize power”, “weaken checks and balances”, “strength-

18 Marx 1972, p. 155.

¥ Miiller 2016a, 26.
 Miiller 2016a, p. 42.
2t See Urbinati 2014.

22 Urbinati 2014, p. 153.
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en the executive” and “transform elections in a plebiscite of the leader” 2

Although Miiller und Urbinati employ a thicker definition than the comparative
research on populism, and although it is questionable whether the anti-liberal char-
acteristics of populism can be generalized to all types (e.g. agrarian or left-wing
popu]isms}, both identify anti-pluralism as themain problem. In both accounts, this
operates on two levels: on the first level, populisms exclude some social groups ,from
“the people” by marking them as the “elite”, the “power bloc™, or the “Others”. Note
that Miiller and Urbinatiappear to make no distinction between excluding the “ijoweT
bloc” and the “Other” from the people. To them, populism is always characterized by
a rig(.)r‘ous. exclusion of the “Other”. In that respect, they deviate from the standard
dcﬁplllgn in comparative populism research, which relies solely on the “people/elite”
distinction.On the second level, populisms raise a totalizing claim when portraying
themselves as already embodying the people.thereby denying other parts of the people
the possibility to raise representative claims at all. Populism monopolizes the gram-
mar of democratic constitutionalism in one social and political force.

Admittedly, there are many critics of denoting anti-pluralism as an essential fea-
ture of p(}pu!ism.24 However, the question remains as towhat the underlying assump-
tion concerning the exercise of constitutional politics actually is.>*Miiller and Urbinati
advoca?e a version of public reason in which the respective participants deliberate, but
are obliged to renounce the (politically tempting) gesture of embodying the et; le
and thgrgby violating the deliberative possibilities of other agents. P

# This is very much in line with what John Rawls called a“duty of civility” in Po-
litical Liberalism *With this conception, Rawls sought to restrain the available set of
?;%L}T:ims' and beh.aviour.s in the pgblic tsphereA More specifically, he was interested
g l&::;;or?tal ‘d]n:lenSIOD of dehberatlofl i:_)em‘!eerj citizens. In the interactionsbe-
E thpe Ollfsél:i?{:ttl}?ns —or l‘)et\‘vccn public institutions and the citizenry— it is clear
Bublic grmet. s ;::] : e ctonstl tution regulates and restrains what these institutions or
Rt e o fﬂo zit any given moment, asthey can only exercise their power
S f~ of the kf:gatl frgm(?wc.)rk_But the question remains as to whether the
g r_am;w;r exerts bfndlqg effect.s on deliberation and will-formation
B t; in the orlgontgl dlf'ec.non. While public institutions and officialsare

Y their legal duties,” a similar legal regulation of the public sphere would,

-
* Urbinati 2014, p. 129,
2
Errej -
rejon/Mouffe 2015: Stavrakakis 2014; Stiheli 2003.

F As far ag = A
e co;hpll;:::]l sc‘:ce, Miiller and_Urbman warn against populisms without attempting to exclude
- y from the public sphere through legal recourse. For a stricter account of ban-
3 In types of argument and behaviour from the public sphere, see Bonotti 2014

Rawls 1993, p. 216fr. ' :

2 -
993, p. 215.
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according to Rawls, run the risk of undermining free speech. 11 “We Are Also the People”?
Thus, Rawls onlytakesthe moral duty of civility into consideration. He argues that
“the ideal of citizenship imposes a moral, not a legal, duty — the duty of ci\.filiFy—to be Miiller und Urbinati repeat the main arguments already lurking in the juridical
able to explain to one another on those fundamental questions hP}V the principles a“,d understanding of popular sovereignty. Here, it is widely acknowledged that refer-
policies they advocate and vote for can be supported by the political "*‘_‘Uﬂs_ﬂfp“bhc ence to “the people” must be limited to the reconstructive reasoning of constitu-
reason. This duty also involves a willingness to listen to others and a fair-mindedness tional courts, or internalized into (constituted) procedures of constitutional change or
in deciding when accommodations to their views should reasonably be made.” _ amendment.”’ Popular sovereignty is seen as a legal device that can and should not
The duty of civility binds the deliberating citizenry to a shared base of constitu- be activatedpolitically,serving as a stabilizing fiction for the constitutional order.“The
tional essentials and standards of reciprocity. These essentials can be interpreted in people” is an instance of attribution and legitimization rather than a battle cry or call
various and even antagonistic ways. Nevertheless, the duty of civility stabilizes the 10 arms (Kampfbegriff).>
exercising of public reason by establishing a common language for a mutua! under- Miiller, however, does not fully endorse this dichotomous view. To him, it is still
standing within reasonable pluralism, and ensures the basic ability of all citizens to observable and vital that constitutional politics and the reference to “the people” can
contribute to will-formation by excluding uncivilized types of behaviour and solipsis- play a role in the regular political process. He admits that “in a stable liberal-repub-
tic argument from the public sphere.™ _ lican democracy, the constitution may not be unavailable for political struggle. On
Contemporary critiques of populism follow a similar line of thought. In thelr.cyes, the contrary: it would be strange if parts of the constitution (not the constitution as a
populism breaches such a duty of civility by disrupting deliberative intercourse in the whole, in a single moment) wasnot a recurring object of intense, but reasonable con-
public sphere. While some types of claim-making certainly have a negative impact on flict. However, the withdrawal from the basic idea of mutual justification of political
public deliberation(e.g. claim-making through violence, or religious argumentslargely rule among free and equals must be excluded as illegitimate.™
divorced from constitutional language), the case of populism is a more nuanced issue. Proceeding from here, Miiller establisheshis model of constitutional politics.
At first, populist discourse appears to be in line with the basic condition of the duty Groups can refer to the constitution, deliberate about the second-order dimension,
of civility. It channels contestation through the constitutional essentials(in this case and even make use of civil disobedience as political practice, but they must renounce
“popular sovereignty”),and thus makes its demands accessible to the entire commu- the populist temptation of already embodying the people as a whole, and of excluding
nity’s public reasoning. One could argue that — compared to forms of social unrest, particular social groups from its reach.
disobedience, or other types of disruptive behaviour — populism is a contestatory can- For Miiller, a legitimate constitutional politics must internally “mirror” the basic
didate which is, in principle, most eager to meet the duty of civility. tenets of liberal constitutionalism. When it comes to references to constitutional es-
However, Miiller and Urbinati introduce a peculiar twist at this point, argui_ng that ¢ sentials, it must consciously endorse the pluralistic basic structure of an ideal de-
populism is a dangerous threat to procedural notions of democracy because it oper- liberative procedure,while actors must consciously adhere to this mindset. This can
ates from preciselywithin constitutional grammar. By drawing on popular sovereignty, be described as a “mirroring doctrine™,in which “the ideal sets each person’s duties
populism usurps the constitutional essentials, gives them a unilateral-voluntaristic Irespective of how other participants are actually, in the real deliberative situation,
twist (“will of the people”), and ultimately undermines the procedural conditions of beha"iﬂg’"34C0nsequem]y, he has argued that democratic societies should rely on a
public deliberation.The threat to democratic procedures emanates from authoritar- Culture of constitutional patriotism in the public sphere, “where citizens acknowledge
jan and totalizing movements which disguise themselves as expressing COTlStitl_ltiOI"al cach other as free and equals; complete intolerance against specific political views
politics, i.e. referring to popular sovereignty as the central tenet of the democratic con- (npt only against the exercise of violence or its explicit incitement) is not compatible
stitution without embracing its full meaning. They latently breach participatory equal- With these basic intentions. ™S
ity, separation of powers, and basic rights — fundamentals whichmust be respected by The existing literature on deliberative democracy, however, has problematized

all participants in democratic discourse. E

=1
3 See Isensee 1995; Dyzenhaus 2012,
Miller 1997, p 4145,

* Miiller 29
er 201
» Rawls 1993, p. 217. 0, p. 67.

14
: Estlung

3 This evokes the issue of context-sensitiveness and what counts as “civil”, see Estlund 2001 Ny 2006, p. 80.

Thunder 2006. ler 201 0, p. 83.

% See Bonotti 2014.
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such mirroring doctrines. David Estlund has argued that the picture becomes more
complex if we accept that deliberation takes place under non-ideal circumstances. It
necessitates a reflection on the relevant context in order to assess what types of be-
haviour and political practices are best suited to foster deliberation.*® Estlund focuses
on the question what types of behaviour can be regarded as “civil” in the context of
huge power imbalances between agents. He argues in favour of “wider standards of
civility”,“triggered specifically as remedial responses to certain violations of the con-
ditions needed to foster good democratic deliberation — in particular, power's interfer-
ence with reason.”™ According to Estlund, power asymmetries can, under specific
circumstances.allow for disruptive forms of behaviour and deviations from the delib-
erative ideal. The overall idea is that the mirroring perspective falls prey to an exces-
sive degree of idealization. Non-deliberative political practices can be more promis-
ing candidates in approximating the situation to an ideal procedure.

Mansbridge et al. have taken a similar stance when discussing the relevance of
power asymmetries in real world deliberation. Deliberative democracy, in their view,
allows for and even affords neutralizing mechanisms:

“If in a two-party interaction one party has greater power than the other, the
less powerful party may appropriately increase ils power 1o equal the first in
order to neutralize the first, thus producing as close as possible an approxima-
tion to the ideal of no power in deliberation. A deliberative democrat might,
for example, justify strikes or the threat of strikes on these equalizing or neu-
tralizing grounds. Any use of power to create the conditions for listening in
situations of impeding inequality would also qualify.™

Here, the authors draw on strategies of contestation which attempt to neutralize
existing asymmetries. While the respective practices are not portrayed as normatively
neutral (and still in need of justification), the question is raised as to whether they
contribute to a process of democratizing public deliberation at a given moment.* The
focus is on their effects with regard to approximating the “ideal of no-power”.

In this perspective, actors’ self-descriptions as well as the overall consistency with
the constitutional consensus remain relevant, but are part of a broader setting in which
several other variables, such as power asymmetries or non-intended effects, must also
be considered. On these grounds, John Dryzek has argued that populisms must only
not be evaluated in terms of their respective mindsets or self-descriptions, but with

3 Estlund 2001,
3 Estlund 2001, p. 49.
3% Mansbridge/Bohman/Chambers/Estlund/Follesdal/Fung/Lafont/Manin/Marti 2010, p. 82 f.

¥ See Bagg 2015.
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respect to their effects on deliberative systems,*citing the example of right-wing pop-
ulism in Australia. Dryzek takes an observer’s standpoint and demonstrates how the
populist articulation of prejudice concomitantly engendered a democratic counter-
culture. Although not immediately compatible with ideal deliberation, populism can
assume a peculiar function in exploring relevant issues, triggering political protest
and making diffuse discontent accessible to the political process. ,

Contrarily, Miiller insists on a mirroring doctrine which binds the exercise of con-
stitutional politics to a specific “duty of civility” and liberal-democratic aspirations.
He elaborates his own model, reliant on the assumption that political movements can
and should adopt a distinct perspective on popular sovereignty. Rather than raise a
parsprototo claim (“Wethe(only)people™), its claim to “Wearealsothepeople™ repre-
sents “the legitimate civil societal claim of those who feel forgotten or excluded.”'By
taking this stance, movements avoid excluding other social groups and undermining
their participatory equality,instead challenging “the existing procedures and mecha-
nisms of political inclusion™.*

Let us takea closer look at Miiller’s “wearealsothe people”, which he portrays as
the alternative to populism’s totalizing gestures. Miiller stipulates that political agents
are Iable to frame their respective claims towards redefining*“the people™ as follows:a
social group re-introduces the notion of *“wethepeople™ and prompts deliberation-
sconcerning the distribution of powers, rights, social boundaries, and the fundamental
sc-cu?] structure by claiming to be an equal part of the political community. Com-
Mmunication must renounce all exclusionary biases towards other social groups and
accordingly, “the people” takes part in the incited deliberation in its entirety. For thi;
:ﬁasun, we mustassume that such political action is possible in the first place: namely,
ﬁ;le:;t:.ll::zzli Ero;;:; rz;:;:ear ar;)d ;se }:he grammar of “wethepeopl:c” whille atkthe same
| nf o .; o embody the people,and that such political action is framed

_ _ g ocial group is threatened or excluded.*
Hergbg‘;-]:ﬁ;iy;n];?;:?t;gar}]; scEpc is gn imp‘ortam aspect of popular sovereignty.*
Bt et uals wbo can demonstrate that they are adcliressees of law can
| kreaso;s dto le lncl}lded in the authorial d;menjsl(m and claim their
B o oo ;;f, ; am,w::j nd a long hlslgry of struggles for legal inclusion. However,

und popular sovereignty have always had a vertical (as opposed

to . ; 5
Merely a horizontal) dimension as well. In all their facets, they addressedsocial and
‘--_-_-_-_-_‘__—————

0y
2 W Owen/Smith
T ek 2010, p. 82. For a critique of such systemic views see Owen/Smith 2015,
Miiller 20164, p-21.

42 2
Miiller 20164, p. 84.
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egal;lzyzia;rr:nga point is ‘quesiionabh? if ‘Wwe assume that the already constituted political and

“the B ic 4 mT_s‘somaI communication a_nd is characterized by totalizing fictions such as

B . lor‘1 po_ itics tP!at c‘omp]cn‘a]y apsta111s From_ these totalizations is difficult to imagine,
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in many cases already established power relations: through the reference to popu-
lar sovereignty, political and social power was “de-constituted” (Beaud), “central-
ized” and “constituted”” (Thornhill) or “legalized” (Kriegel).*" In this sense, popular
sovereignty must be seen as a revolutionary device which cannot be detached from
excluding and overcoming certain established practices and de-legitimizing existing
institutions and social classes. At least when it emerges in political and social strug-
gles, its power resides precisely in the fact that it appeals to the inclusionary “people”
as a whole by being directed against established power relations and asymmetries.*

Thus, popular sovereignty does not rely on a horizontal division of constituted
powers, but on a vertical scheme of organseparation.It binds public institutions to
the will of the people through the constitution, but not the people to the constitution:
otherwise, the vertical dimension wanes and, concomitantly, the possibility of consti-
tutional renewal “from below” evaporates (with the side effect that constituted organs
are reinforced and may no longer fear revolutionary change).*’

Furthermore, most social movements do not solely demand inclusion —
rather,“inclusion™ is in many cases polemically directed against certain already in-
tegrated groups. Take the example of the feminist movement: the feminist demand
for formal inclusion in “the people” and enjoyment of equal rights has always been
accompanied by a critique of power relations between men and women. Here, the
movement has always drawn on exclusionary mechanisms ranging from the exclusion
of men from deliberative fora te the creation of safe spaces and the moralization of
public discourse.

Populism must be understood as resurrecting this vertical dimension. At least ini-
tially, it proceeds from the vertical relationship between a social base (“the people”
and elites, constituted organs, or powers blocs suspected of self-referential empow-
erment. In this sense, it reacts to what Habermas has identified as the“colonization”
of society through administrative powers.** Ingeborg Maus speaks ofthe “tyranny of
the state apparatuses”, while Hauke Brunkhorst observes a similar phenomenon that
he calls the “managerial mindset”.*’Because constituted organs, elites, and power-
ful classes possess a lingering structural advantage in defining the common good,
popular sovereignty attains a polemical function: it serves those subjugated to power
as anopportunity to block the ongoing colonization of society and self-empowerment
of elites. This polemical use of popular sovereignty is inherently negative and can-
not dispense with drawing a distinction between above and below, the people and the
elites, non-functionaries and functionaries, subaltern and ruling social classes.

5 Beaud 1994; Thornhill 2011; Kriegel 1996.

6 Moller 2015.

47 See Eberl 2009.

% Habermas 1981, p. 332ff.; see Schecter 2013, p. 166 ff.

4 Maus 2011, p. 395; Brunkhorst 2014, p. 47ff.; see also McCormick 2011.
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Neglect for the polemical side of popular sovereignty runs like a red thread through
most deliberative critiques. In emphasizing that the modern notion of “the people” is
and should be in a process ofconstant renegotiation, Miiller quotes a parliamentary
address by German Chancellor Bismarck, an ardent critic of liberal democracy:

“We all belong to the people, I have popular rights (Volksrechte), too, to the
people also belongs his Majesty the Emperor,we are the people, not just the
gentlemen who are making certain old claims that are traditionally called lib-
eral, but are not always liberal. 1 take exception to them monopolizing the
name of the people andto exclude me from the people! ™"

Undoubtedly, the struggle over what “the people” is and whotakes part in it has
a long history.”'Nevertheless, this quotation demonstrates the limits to its insinuated
pluralism. Bismarck gives his speech as Chancellorof the country, in the halls of its
nationalparliament. He speaks not only as a human being or citizen,but as a function-
ary of a constituted organ. Moreover, he claims that his majesty — again: not as a
human being or citizen, but as constituted organ —is alsopart of the people. Bismarck
defends the horizontal pluralism of deliberative interaction between kings and serv-
ants, majesties and subjects, parliament and the crown in the name of an inclusionary
demos.

The emergence of popular sovereignty, on the other hand, can only be explained as
apo'rv_erful and effective device in excluding the ancien regime from “the people”, not
as c1trz§ns and rights-holders, but as institutions and social classes withprivileged ac-
cess to influence societal communication. The totalizing parsprototo claimat the heart
of populist discourse can be understood as grappling with this division: it questions
the structural advantages of powerful social groups and elites within public delibera-
tion, and therebydraws a negative line between “above” and “below”.

Yet contemporary liberal critiques of populism decouple popular sovereignty from
polemical and vertical dimension. According to this perspective, constitutional pol-
L €S can only be defended as 'thc demand for increased responsiveness and inclusion-

'V scope of the already existing notion of “the people™: constitutional struggles must
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Habermas’snotion of popular sovereignty. The repatriation of popular sovereignty to
subjectless forms of communication and the interplay of administrative and commu-
nicative power can also be read in a different vein. From this perspective, the refer-
ence to “the people” can take the exactly opposite direction:because democraticwill-
formation relies on the notion of popular sovereignty, the reference to “the people”
and even attempts to embody the general will are multiplied and diversified in the
public sphere, and subsequently channelled through the procedures of administrative
power. Raising a representative parsprototo claim is not necessarily a violation of
the duty of civility, but the reference to “the people™ in its manifold (and even crude)
expressions is at the disposal of the public sphere and takes part in its communicative
potential. The risk of authoritarian or illiberal populisms is less dangerous than the
conservative move to deprive a polemical “wethepeople”perspective of communica-
tive power and tie the exercising of popular sovereignty to the existing constitution.

Deliberative critiques of populism continue to draw on a dualistic distinction be-
tween the regular process of legislation on the one hand, and constitutional politics
on the other. Both levels seem to afford different standards of justification and ad-
equate types of behaviour and argumentation. However, Habermas’s perspective on
the withdrawal of popular sovereignty to anonymous communication circuits can be
interpreted not just as modernizing established dichotomies in liberal contract theo-
ries, but as a restatement of Hans Kelsen’s monistic and procedural revolution in legal
theory from the 1920s onwards.

At the very least, this is how Hauke Brunkhorst understands the withdrawal of
popular sovereignty to anonymous circuits of communication. He traces the roots of
this figure back to Hans Kelsen’s legal theory.” From the outset, Hans Kelsen was
scepticalof political and sociological conceptions of “the people”.instead establishing
“the people” as a juridical fiction (a “hypothesis™) distant from the real-world plural-
ism of different social groups:

“The ‘People’ as a unity is absolutely essential for democracy, since, theorefi-
cally at least, the former is not only—indeed not so much— the Object, as i
is the Subject of rule. [...] Yet, from a concrete point of view, there is nothing
more problematic than this unity which goes by the name, the People. So-
ciologically, it is riddled with national, religious, and economic differences
and thus represents more a bundle of groups than a coherent, homogeneous
mass. "

For Kelsen, “the people”serves as an instance of juridical attribution, merely des-
ignating the “sum of the individuals of a specific legal order who were subject 10

32 Brunkhorst 2011; Brunkhorst 2014, p. 346ff..
3 Kelsen 1920f.

—
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the norms belonging to that order” *However, he neglects to derive from this juridi-
cal notion of the people a separate a layer of constitutional politics in whichpolitical
agents must endorse certain types of behaviour or argumentation. Rather, Kelsen fol-
lows a strictly procedural perspective, juridifying the state and the political system
in its entirety, and does not allow for any impositions of virtue (Tugendzumutungen).
He considers democracy to be centred around legislation in which a variety of ac-
tors, institutions, and decision-making bodies take part. Democracy amounts to a
procedural“method” designed to “construct and engender law”.*

Brunkhorst argues that legal theory has neglected Kelsen'sinsistence that juridifi-
cation is directed against all dualisms and consequently follows a radical democratic
mindset, while all legal rules can be changed politically.*®At the outset of the 20"
century, legal and constitutional theory were still dominated by a dualistic perspective
which distinguished between state and law, state and society, subjective and objective
law, private and public law, legislation and norm-application, national and interna-
tional law.” This led legal theory to certain problematic flaws,drawing distinctions
between different spheres and thereby “naturalizing” one part of the distinction — or at
least prioritizing one over the other. Either it prioritized the authority of the state over
the legal system, the national constitution over international law, or it limited demo-
cratic legislation to political processes and handed the concretization of norms over to
technocratic elites. Alternatively, it assumed that the constitution of private property
law could not be altered by public law and parliamentary legislation. Furthermore,
the dualisms relied on a reifying concept of representation in which agents or organs
embod.y a pre-given social substrate (correspondence theory).

Thls !eafis Brunkhorst to read the reformist Kelsen as a revolutionary, to the extent
L&E;:;sa;nési;fg;c:gc;nj ;;ii?j::j? ;v;rc::::; tht;:se d;al(i]srr:cs and‘ co.nceives ‘of' all
Py E ural method o eg“ah-tanan and inclu-
i rmation”.** Like any method”, erfkhorst proceeds, “this method can be
risrr; }0‘:;}_ a;lnd replaced I:fy other‘ r?nethods (functional equivalents even to parliamenta-
R Semec ( untlier certain conditions) are more appropriate than the existing ones.”*In
aw_geﬁe;a]:::);;u aL §0;em}gnty mt}st be reconstructed as an et?compassing“method”of
i 1 ma;&' t1];:r nmthﬂer _relles on the state nor the private or collective indi-
Vel ofDl gnocrs i ough society and rellfes, as Kelsezn a‘rgucd in The Essence and

2 ‘racy,on a process of “a radical mechanization of the social process of
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organization”.*” This mechanization can be expressed by a variety of constitutional
forms and modes of representation and, at least in Brunkhorst’s reconstruction, is not
bound to liberal constitutionalism as long as it safeguards the freedom and equality
of legal subjects.

Following Brunkhorst, modern democracy cannot be understood in dualistic
terms, but has to be reconstructed as an overarching process of communication in
which different organs and institutions, layers of simple or constitutional law, legisla-
tion and norm-application all contribute equally to democratic will-formation, and
must be evaluated against this backdrop. Popular sovereignty is dispersed and inter-
nalized into a communicative practice where all organs evolve in the same distance to
the democratic principle.It is noteworthy here that every organ assumes a particular
function, but cannot be derived out of dichotomousdistinctionsbetween state and so-
ciety, public and private law, constituent and constituted power. All powers, organs
and practices participate in a “continuum of concretization” which applies, renews, or
changes general laws.”!

Accordingly, the distinction between constitutional politics and simple legislation
must not be understood as a dualism of two separate layers. Although the constitu-
tion’s function is different from that of parliamentary legislation, both levels exhibit
a reciprocalpermeability: parliamentary legislation is to a large extent concerned with
constitutional politics in the sense of concretizing constitutional essentials and ba-
sic rights, and is itself also able'to change the legal regulation of society as long as
this is consistent with the method of popular sovereignty: “this legally enables the
parliamentary transformation from capitalism to socialism and the socialization of
the means of production.”? In this sense, even social and political revolution is in-
ternalized in the method of popular sovereignty, asthey can be proceeded by means
of legal reform. This echoes Kant’s famous dictum that “das Volk ist bestéindig con-
stituierend”, that ‘the people’ is “continually constituent” “while the constitutional
court’s function consists not of engaging with constitutional spirits, values, history, or
cultures from a higher standpoint of rationality, but solely of the sober protection of
minority and oppositional rights.**

This radical democratic perspective on popular sovereignty highlights a commu-
nicative twist, namely, it is decoupled from concrete agents. Habermas emphasizes

6 Kelsen 1920, p. 27. The 2013 English translation cited in the bibliography bases itself on the
1929 expanded edition, from which several passages (such as this one) are omitted, and thus
have been translated from the original German here.

6 Tbid, p. 356.Brunkhorst identifies a tension between Kelsen’s critique of dualism and his
conception of the ‘basic norm’ and the ‘legal system and its hierarchical structure’ as the 1ast
‘remnants of dualism’ (Brunkhorst 2014, 356; Kelsen 2008, p. 55ff).

& Brunkhorst 2014, p. 351.
& Maus 1992, p. 81.
& Van Ooyen 2003, p. 132ff.
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this commun.icative dispersion in On Facts and Norms: “This fully dispersed popular
sovereignty is not even embodied in the heads of the associated members. Rather.
if one can still speak of ‘embodiment’ at all, then sovereignty is found in th.ose sub:
jectless f'orl_ns of communication that regulate the flow of discursive opinion- and
wi]]-fomgtlon [...]. Subjectless and anonymous, an intersubjectively dissolved popu-
lar sovereignty withdraws into democratic procedures and the demanding commu-
nicative p‘resu.ppositions of their implementation.”*In Habermas’sview, the admin-
istrative circuits are nurtured by the communicative potential emerging in the public
sphere. This communicative potential constitutes a ““wild’ complex™ and shows an
“anarchic.: stll'ucture".f'ﬁ But indeed, the underlying emancipatory possibilities of free
communication remain “vulnerable to the repressive and exclusionary effects of un-
equally distributed social power, structural violence and systemically distorted com-
munication [...].”’One cannot have one element without the other:if we locate the
republican-democratic credentials in communicative power, then hefe looms the risk
of authoritarian and totalizing distortions and even of repression. Against a;'l orderl

ulnde‘rstanding of communicative power which affords the mirroring of the canstitu)—’
tion in Fhe heads of the participants, Regina Kreide reminds us that “communicative
power is directed at changing established institutions, abolish them or invent new
ones [...]. Democracies are puzzling projects which rely on a certain informality as

well as on experiments or the shifti
s shifting of borders: they are multi-f;
. . . : i '
sometimes irrational.”® d s

IV. Populism and Neutralization
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tinuum of c(:mc:-g r:ty o ethod of democratic legislation, reliant on a monistic “con-
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g e rso ]ctmlcal: use and repressive dl.sfortlon, we gain a different perspec-
| fpaie th: ogtlﬁ‘t' er. Constitutional pO]]tIC:S,, dcliberation within the political
B e reg.a e par tl:nlwntary sphere) and dehbcrapon within the public sphere
dialectic of emanci n:-u il permeable, where the various layers are entangled in a
in}:a 1t9n and re;.)ressmn,Moreoverf s.uch a perspective abstracts from
Bhical behoy; entions dm{mg agents to participate.’Uncivilized forms of po-
our, misinterpretations of democracy, and illiberal opinions are part of
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the public sphere, and the procedural notion of democratic will-formation does not
impose any particular virtues on the agents involved. Public will-formation can only
reach its full explorative and transformative potential when it abstains from exante
censorship and includes even communications that distort or misinterpret constitu-
tional essentials, do not use existing constitutional grammar at all, or call for consti-
tutional revolution or renewal.

Most notably, such a radical democratic accountrejects the incompatibilitythesis.
Populisms tend to blur the lines between constitutional politics, parliamentary delib-
eration, and the public sphere. They can neither be understood as solely concerned
with higher-ranking constitutional deliberations, with parliamentary legislation,nor
with the mobilization of communicative potential in the public sphere. But for a such
monistic reconstruction, this does not amount to a real danger: on the contrary, pop-
ulisms simply mirror the continuum of concretization and must be seen as concomi-
tant of modern representative democracy, i.e. the spread of the constitutional grammar
of “wethepeople” throughout society. They simply express the reality that contesta-
tion in representative democracies is channelled and framed by this grammar.

Here, the major difference to the conservative bias in the aforementioned liberal
accounts becomes visible. Liberal accounts are grounded in a variety of Protestant
aniconism, restrictingreferences to “the people” to the layer of constitutional politics
and establishing a “duty of civility” which excludes populist discourse from the realm
of democratic culture. The radical democratic reconstruction of popular sovereignty
argues in the opposite direction: popular sovereignty and the claim to represent the
people is part of all power circuits in modern democracies. Accordingly, all agents can
in principle make use of this language, be it under the auspices of explicit populism
(people/power bloc), of constitutional reform, or simple political popular discourse.
The grammar of popular sovereignty cannot be tied to specific agents. It disperses into
society and serves as backdrop for political communication.

The main effect of this dispersion can be located in neutralization. Contrary 10
Protestant aniconism, only the pluralisation of claims to “wethepeople” (as opposed
to its restriction) allows for an on-going democratic conflict and deliberation. The
totalizing gesture of populisms is not restricted by normative arguments, but by the
factual diffusion of popular sovereignty in anonymous communication circuits. Total-
izing claims to representing the people are confronted with other (totalizing) attempts
to embody and represent the people, can ultimately be challenged by new totalizing
attempts, etc.”’The plural character of peoplehood must be understood from a dif-
ferent angle: it is not intended as a restriction to the “wethepeople” perspective, but
rather unleashes the grammar and — as long as procedural safeguards exist — exposes

 Here, there is no difference to Laclau’s reconstruction of Claude Lefort’s dictum that in de-
mocracy the ‘place of power remains empty’. Laclau believes this emptiness is caused mainly
by the potential for political contestation over the representation of “the people” (and not by the
existence of human and subjective rights alone), see Laclau 2005, p. 166.
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it to public scrutiny and contestation. The indeterminacy of “the people” and the de-
pate around its inclusionary scope is an effect of neutralization, which operates not
through restraintson public deliberation in the sense that all agents must adhere to a
Rawlsian mindset and resist the populist temptation, but through the communicative
dispersion which allows “the people” to emerge as an essentially contested concept.
More specifically, the forceful attempts of socially powerful classes and institutions
to represent and embody the people are not only restrained bylegal and constitutional
norms, but also by counter-cycles of communicative power.

But how does this unleashingof the reference to the people protect itself against
authoritarian abuses and distortions? This, at least, was the point of departure tak-
en by deliberative critiques when warning that populists disguise as friends of “the
people”whileat the same time undermining the procedural conditions of possibility
for a democratic conception of “the people” to emerge. However, the radical demo-
cratic perspective is not entirelyagnostic with regard to possible articulations of peo-
plehood. Foremost, it binds the exercise of executive authority and political power
to law, and thereby legally restrains the scopes for a complete embodiment of “the
people” on behalf of constituted organs and administrative powers. But it abstains
from “statification” (Verstaatlichung), as well as “constitutionalizing” political and
public deliberation. In order to fulfil its anarchic, polemical and innovatory potential,
commgnicative power must even accept “non-institutionalized” spaces of popular
sovereignty,”" which, admittedly, are ambivalent achievements that can be used and
Tecovered by authoritarian movements as well. But anadequate answer cannot con-
sist ofdepriving of communicative powerthe anarchic, polemical and innovatory tools
Whichlay siege to theadministrative powers.

V. Conclusion: The Challenge of Authoritarian Populism

delig; :;lis arhc;e, I argued that populism cannot be considered incompatible with a
- Ve and _procedpra] conception of.' democracyas such. I have tried to show that
mcompaubgltythesm relies on a specificinterpretation of Habermas’s approach to
F{:nlzl_-g:;:;vere‘lgnty, characterize'd by a conservativ.c bias which supersedes the po-
rﬁpub]iCanprtb of popu‘]ar sovereignty, i.e. those wh1cl.1 Habermas associates with the
B o ft:gscy .and seeks to ?ransf‘gr to h]S.COHCepTIOI'I of communicative power. |
- ste hthls reconstru?tlon with a r'{J:dICE] democratic perspective whichseek-
thay unders]?e :1 ese conservatisms by adc.’ptmg a communication-centred conception
Bcsion of an ii populisms as a concomitant of popular sovereignty. The flat-out re-
Same Ph(}pu Ism on normative ‘gro.unds is dangerous to the extent that it — at the
me — deprives of communicative powerthe polemical grammar necessary to
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The persistence of populist forms of politics must be explained with view to two
processes: populist discourse first recovers this polemical grammar and directs it to-
wards the “elite” or the “powerbloc, before subsequently embracing a certain no-
tion of what “the people” is and what it consists of. The challenge of authoritarian
populismsis foundin this embrace, for it is here that political and social movements
make use of the “people/powerbloc” distinction and transfer this basically democratic
distinction to the distinction “We (as a closed and homogenous people)/the others”,
At stake here is an authoritarian distortion of the polemical grammar —a slight change
that makes a huge difference. The persuasiveness of this slight change can be found in
many instances, such asthe work of Carl Schmitt. In his 1928 Constitutional Theory,
Schmitt proceeds from a democratic conception of popular sovereignty, assumingthe
primacy of constituent power over constitutional forms.In his next step, however, he
collapses the radical democratic content of this primacy into an authoritarian con-
ception of “the people”founded on “substantive [...] similarity among the people”
(Gleichartigkeit der Substanz) activated through the applauding of a political leader.”

This transformative distortion constitutes authoritarian types of populism, and in
fact makes them populist in the first place: they begin from a polemical use of popular
sovereignty (people/elite), but ultimately connect it to an authoritarian and reifying
conception of “the people” which facesinvasion by the “Other”. Without this two-
stage model, we would have no choice but to describe authoritarian political move-
ments as authoritarian, not populist.

From the standpoint of democratic politics, the incompatibilitythesis is not only
problematic in theoretical terms, butis also, more importantly, the wrong strategy
against authoritarian populism. In order to confront the aforementioned distortive
mechanism,we must work through the terrain on which the distortion emerges and
search for alternatives. The struggle against the “populists” by way of civic educa-
tion to equip the citizenry with a Rawlsian duty of civility and constitutional patriot-
ism cedes the polemical dimension of popular sovereignty to authoritarian forces.
Ultimately, it is only by recovering this polemical dimension that we will be able 10
undermine the communicative force of authoritarian populisms.

™ Schmitt 1993 p. 275.
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RESPONDING TO THE CHALLENGES

OF GLOBALISATION: HABERMAS ON

LEGITIMACY, TRANSNATIONALISM,
AND COSMOPOLITANISM

Wilhelm Dagmar
UWE, Bristol, UK

As I am writing this paper, the world is reeling from the success of right-wing
populist campaigns in the USA and some European countries. In the EU right-wing
nationalist, populist movements are now optimistic that they will succeed to gain po-
litical power and to turn back the clock on the ambitious, trans-national project that
has brought decades of peace to a war torn continent. The populists’ success follows a
series of global and European crises, including financial and legitimacy crises, many
of which Habermas has predicted in several of his writings. They are due to failures
to respond adequately to the challenges of globalisation.! The European project itself
15 at the heart of Jiirgen Habermas's own political commitments and intimately linked
1o his uptake of the project of critical theory. Habermas’s theory is well equipped not
0_11]}’ to critically analyse society and explain social and political dangers, such as the
fise of the far right, but also to offer solutions. In the light of current events, Haber-
mas’s 'critical social analysis and his normative project seem highly relevant (again).
¢ aim of this chapter is two-fold. By examining Habermas’s stance on globalisa-
U, transnationalism and cosmopolitanism in the context of his wider project, I want
falli};m: just how powerful Habermas’ social theory is iq explicating the c.iangcrs of
Dl‘actigc ;’J respond gdequate]y to the challenges of moFiemlty and -how fa1r-31gl1ted and
Secanda tl}e solutlpns on the back of a solid normative sta‘ndpomt are.” Howgver, a

pont of this paper is to argue that Habermas is mistaken when he rejects a

tio
to

|
§ See for example Habermas, 2009,
Habcrmas‘ [

- xplanation of the rise of right wing nationalism and xenophobia on the one side
Neolibe

i ralism on the other is not the only explanation available to Critical Theorists. Indeed
Complete explanation would combine the more socio-economic explanation Habermas

Crs wi i
Onwﬁlttl]lj the social psychology of Adorno and Horkheimer and the psychoanalytic approach
cth.




